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666 DEVINNEY ts. THE STEAMBOAT MEMPHIS. 

Louisville Chancery Court, Kentucky, May, 1854. 

DEVINNEY VS. THE STEAMBOAT MEMPHIS. 

1. Proceedings in rem by a foreign Court, except a Court of Admiralty, or one 
exercising a similar jurisdiction in the case of seizures, are not binding on the 
rights of persons not parties thereto. 

2. A sale under foreign attachment, or similar proceeding in a State Court, though 
it transfers the title of the defendant to the property attached, does not affect 
liens created thereon by the law of another State. Carryl vs. Taylor, 2 Am. Law 
Reg. 343, questioned. 

3. Supplies were furnished to a steamboat iu Kentucky, the debt for which became 
thereupon, by the law of that State, a preferred lien, enforceable against a 
purchaser without notice, during the space of one year. The vessel was subse- 
quently attached in Louisiana by process out of a State Court, and judgments 
were rendered against her master and owners, on confession of the master (the 
owners not having been served with process), "with privilege in the property 
therein provisionally seized," under which she was sold. Held that this sale did 
not affect the lien for supplies in Kentucky, and was no bar to a suit thereon, 
within the statutory limitation. The Sea Bird vs. Beehler, 12 Miss. Eep., 569, 
dissented from. 

The opinion of the Court was delivered by 

PlRTLE, Ch. — The plaintiff furnished supplies at Louisville for 
the equipping and finishing the steamboat Memphis. By the statute 
of Kentucky a lien on the boat is given him, and a preference over 
any other debt of the owner, " except to officers and hands." By 
the ninth section of the statute, this lien " shall not be enforced 
against a purchaser without actual notice thereof, unless suit be 
instituted within one year from the time the cause of action accrued, 
or unless notice thereof be endorsed on, or attached to, the enrolment 
of the boat or vessel." The remedy given by another section is by 
attachment out of Chancery against the boat, without making the 
owner a party, serving him with any process, or giving him any 
notice ; and all persons having liens on the boat may join in the 
suit, or come into it after it is commenced. 

After the supplies furnished in Kentucky, the boat went to 
Louisiana, and was attached at New Orleans by process from the 
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Fifth District Court of the State; and on judgments rendered 
against "the master and owners" on confession of the master (the 
owners not having been served with process) "with privilege in the 
property therein provisionally seized," she was sold by virtue of a 
writ in the nature of a fieri facias at common law ; and now the 
present owners, who claim as vendees of the purchaser at the sale 
of the Sheriff, contend that the boat in their hands is not subject to 
the plaintiff's demand. It is not pretended that they had any notice 
of his debt. 

It was objected that the judgments against the owners were void. 
Certainly, to us the proceeding looks irregular ; but I think we are 
bound to presume it is authorized by the law of Louisiana. 

Questions of the kind made here in regard to the strength of the 
lien, are very important on the great navigable waters of the United 
States. Almost every State upon the large rivers has passed some 
law similar to the statute of this State, or giving some proceed- 
ing against the boat in like cases ; and uniformity of legal deci- 
sions in the different States, on these subjects, would be very 
desirable. 

Ordinary liens, such as mortgages, &c, on property not in pos- 
session of the party claiming the lien, will not prevail against any 
purchaser for a valuable consideration without notice. These liens 
are often protected by the record of the writing by which they are 
created, according to some legislative provision ; but by the general 
law, they would not be protected. Maritime liens, such as bottomry 
bonds, and the wages of seamen, are not subject to this rule, and do 
not give way to the purchaser : and so it is, I think, of statute liens, 
although not directly continued against a purchaser without notice — 
and it must be especially so where the lien is continued, as by the 
statute of this State, for a year. 

But these liens will not continue in all instances against a pur- 
chaser under judicial sentence. A proceeding in the admiralty, in 
rem, and a sale adjudged, will give a purchaser a title against these 
liens, or any liens, as a general position. This is because the 
Admiralty Court is a court of the law of nations ; any person having 
a demand against the vessel, can come into the suit there ; and 
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whether he does or not, the suit is for the benefit of every such 
person, and he can have his lien fixed on the proceeds. 

But will a sale by the judgment of any other foreign court, or 
home court, cut off the lien ? " The same rule is applied to other 
courts proceeding in rem, such as the Court of Exchequer in 
England, and to other courts exercising a like jurisdiction in rem 
upon seizures." Story's Confl. Laws, sect. 592. The proceeding 
on a foreign attachment, or garnishment, is in some sense a pro- 
ceeding in rem; but it is a proceeding for the plaintiff himself; the 
suit is Ms suit alone, and others have no benefit of it ; and besides, 
it is not a Court of the nations, and a proceeding acknowledged by 
the nations. In the case of the Ohio Ins.Co. vs. Edmonson, 5 
Louisiana Rep. 295, the Court enforced a lien created by mortgage 
in Ohio, against a steamboat that had been subsequently sold by 
a decree on attachment by a Court in Kentucky. In that case the 
purchaser had notice of the lien. The Court presumed that the 
lien would have been acknowledged by the Court that decreed the 
sale in Kentucky, if it had been brought before it. So, in general, 
the comity of nations would induce the Courts to recognize liens 
created in another country. And the lien of the plaintiff in this 
case should have been acknowledged in Lousiana, if it had been 
shown. Story's Confl. Laws, sect. 402. 

In Pennsylvania it has been held that foreign attachments laid, 
and orders of sale under them, are proceedings in rem as truly and 
exactly as proceedings in the Admiralty. Carryl vs. Taylor, 2 vol. 
American Law Register, 343. It is held in that State that judicial 
sales divest all liens on personal property. Id. pages 345, 346 ; 
Com. of Spring Garden's Appeal, 8 Watts & Searg., 444. But I 
think the doctrine on this subject in Pennsylvania is peculiar. 

In Indiana there is a statute authorizing the attachment of a 
steamboat for supplies, &c, and the Supreme Court has decided 
that a sale under an attachment of one creditor in such case, divests 
all other liens of the like nature, and the purchaser takes a clear 
title. The Rover vs. Stiles, 5 Black. Rep., 483. 

In Ohio, there is a statute that gives a lien for supplies, &c, 
from the time of the seizure of the boat, &c. ; and the Supreme 
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Court of that State has decided that a sale at the suit of one such 
creditor gives the purchaser a title free of the other liens. But 
the Court intimates that if a lien were fixed by the creation of the 
debt, it would not be divested by such sale. Jones vs. The Com- 
merce, 14 Ohio Rep. 408. 

The statute of Missouri is very similar to ours ; and in the case 
of The General Brady vs. Buckley, 6 Missouri Rep. 558, the Court 
decided that the proceeding of one creditor to sale barred the others 
of their liens ; and so in the case of The Baritan vs. Smith, 10 
Missouri Rep. 527, and in the case of Finney et al. vs. The 
Fayette, 10 Missouri Rep. 612, the Court decided that a judicial 
sale in another State, founded on a lien similar to that in Missouri, 
divested the Missouri lien. And in a subsequent case, which was 
precisely like the one under consideration, when a lien had attached 
to the " Sea Bird" for stores furnished in Missouri, and she had 
afterwards been attached in New Orleans, and judgment obtained 
against the owners, "with privilege in the property attached," 
and the boat sold, the Court approved the cases in 10 Missouri 
Rep., and called them maritime proceedings, but showed the 
difference between them and an attachment, such as the foreign 
attachment. "It is evident," says the Court, "that the judi- 
cial sales in maritime proceedings are essentially different in 
their results, from an ordinary sale under an execution upon 
a judgment at law. The maritime proceedings alluded to, were 
strictly in rem, and a sale of the vessel was made for the benefit 
of all whom it concerned. This is the case under our statute, 
as it now stands. There are obvious reasons which require that 
such sales should convey a clear title, freed from all prior encum- 
brances, and which have no applicability to sales under executions 
at law, whether the proceedings upon which the judgment is founded 
be in rem or in personam, or both in rem and in personam." And 
the Court goes on to say, that such a judicial sale as made in that 
case, would not have divested liens acquired in Louisiana or in 
" Kentucky or Ohio ;" so that it deemed the sale merely as if made 
by the owners, defendants in the execution. The Sea Bird vs. 
Beehler, 12 Missouri Rep. 569. 

I do not precisely know what is meant by the expression, " with 
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privilege in the property attached ;" but suppose it cannot be as 
strong as an order directly to sell it, which is usually made on 
attachments. Sales on foreign attachments, it seems to me, have 
no other effect than sales made by the owners themselves. They 
are, in one sense of the expression, in rem. They act on the thing 
by the direct order of the Court, and the title of the owner passes 
absolutely ; but they do not act on the thing for every one who 
may have any concern in it, nor do they extinguish the rights in or 
to the thing which others hold. They act for the plaintiff on his 
debtor's right — that is all. 

Nor am I satisfied that a proceeding in a Court of another State, 
although so far in rem as to be called a maritime proceeding, would 
extinguish a lien such as given the plaintiff by the statute of this 
State. The lien might, or might not, be recognized and given its 
proper place in the State Court. Liens of other States are enforced 
by the Courts of the respective States ; but this is done on a prin- 
ciple of comity, not of strict law ; and if the enforcement of the 
lien would interfere with the policy of the state of the forum, or 
work any injury to its citizens, the Court is not bound to enforce it. 
It has, therefore, no security for the precedence that it would have 
at home. Ohio Insurance Company vs. JEdmondson, 5 Louis. Rep. 
In many instances, it would be sure not to have it. 

But the proceeding in the Court of Admiralty, is a different 
thing. That Court does not enforce such liens as a matter of 
comity, but as a matter of law. It is a Court of the world, and it 
looks to the right of every man in and to the res on which it is 
called to act. It holds itself as much bound to enforce a lien 
existing by a municipal law, as one acknowledged by the general 
commercial law of nations — I do not say, to give it as high rank — 
and a lien given by the law of Kentucky would be as safe in the 
Admiralty Court at New Orleans, as by its status it deserved to be. 
Justice would be done to all. 

I do not know that any proceeding IN rem by a foreign Court, 
not a Court of Admiralty, except in the cases of seizure before 
mentioned, is held by comity or any fixed principle of international 
law, to be binding on the rights of persons in no manner before the 
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Court. I should therefore differ with the Supreme Court of Mis- 
souri, in the force it yielded to the decision of the Court of another 
State. 

I suppose (in the judgment of our own Courts) a sale made at 
the suit of one of the lien creditors under our statute, by one of 
our Courts having jurisdiction, would pass the title to the purchaser 
free from such liens ; for the Court proceeds against the thing for 
the benefit of all, and all may come in one suit, or at any time 
while the proceeds are in Court. I should differ in this view, from 
the intimation in the opinion of the Supreme Court of Ohio. 

The Court decides, that the proceedings of the District Court of 
Louisiana did not affect the lien of the plaintiff, especially as that 
lien is kept in force against a purchaser without notice, for one year. 



Supreme Court of Illinois, June Term, 1853. 

GEORGE GATES, PLAINTIFF IN ERROR, VS. THE PEOPLE, DEFENDANTS IN 



ERROR.' 

1. A juror ought to stand indifferent between the prosecution and the accused, and 
where a juror was challenged on his statement on oath that no degree of circum- 
stantial evidence would induce him to render a verdict of guilty against the pri- 
soner charged with a capital offence : — Held, that the challenge was properly 
allowed. Also, that a challenge was properly allowed, when a juror stated on 
oath that he should be very reluctant to render a verdict of guilty, even if his 
judgment was convinced of the prisoner's guilt; but he did not know but that 
he might be starved to render it. 

2. The Court may, in its discretion, permit witnesses to testify in chief, on the 
part of the prosecution, whose names have not been furnished to the prisoner 
prior to his arraignment. 

3. Confessions induced by the appliance of hope or fear are not admissible in evi- 
dence : but if facts are elicited by such confession, they may be given in evidence. 
So where a witness offered to render such assistance to a prisoner charged with 
murder, as he might desire, and the prisoner requested him to tell his brother to 
write that letter, and that he, the witness, would then place the letter in the post- 
office at a particular place, and the witness carried the message, obtained the 
letter, and instead of placing it in the office delivered it to the prosecutor, and it 
was read in evidence on the trial : Held, that it was rightly received in evidence 

' 14 111. Rep. 443. 



